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SURTEES J A (requisition 43) 46™ Respondent
SCOGNAMIGLIO G (requisition 44) 47" Respondent
SMIT T K (requisition 45) 48™ Respendent
SIMPSON L M (requisition 46) 7 49" Respondent
SELSICK D (requisition 47) 50" Respondent
TRAUB 8 H (requisition 48) 51* Respondent
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FOUNDING AFFIDAVIT
I, the undersigned,
PATRICK MICHAEIL COLLINS

do hereby make oath and say that:-

1. I'am an adult male businessman, the Chairperson of LA LUCIA SANDS SHARE BLOCK.
LIMITED (La Lucia), the Applicant in these proceedings. I am authorised to bring this

application in terms of the Resolution annexed hereto marked “A”.

2. Unless the context indicates otherwise, the content of this affidavit falls within my personal

knowledge and is both true and correct.
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INTRODUCTION

Essential context and background to this application
The main case

| A trial is set down in the Durban and Coast Local Division of the High Court for Wednesday,
26 November to Friday, 28 November 2008. Itis in the matter of Flexi Holiday Club, (First
Respondent in this matter), Trafalgar Holiday Resorts, Trafalgar Holiday Resorts
{Proprietary) Limited, {Second Respondent in this matter), and Star Vacation Club versus

La Lucia Sands Share Block Limited, under case number 19/2002.

The purpose of the trial is to determine whether Flexi Holiday Club, Trafaigar Holiday
Resorts and Star Vacation Club have locus standi in judicio, each of the three clubs claiming
to be an wniversitas personarum.

The trial concerning their /ocus standi in judicio stems from an order for the separation of
issues made by His Lordship Mr Justice Hugo on 28 August 2006. A copy of the Order is
annexed hereto marked “B”. I shall refer to this trial as “the main case”.

The Club Leisure Group

Flexi Holiday Club, Trafalgar Holiday Resorts and Star Vacation Club are three of sixteen

known clubs in the Club Leisure Group.

L'R'
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The Club Leisure Group also comprises approximately thirty property owning, management
and other companies as well as three known trusts. In all, according to its website, the Group
had a value of more than R 2,880 miilion by the year 2002. See annexure “C”. Flexi

Holiday Club is the most important club in the Group.

The founders and main promoters of the Club Leisure Group are Messrs Anthony Nicholas
Ridl (Fourth Respondent) and Stuart John Lamont {Third Respondent). They have built the
Club Leisure Group virtualiv from seratch during the period 1990 to date. Tnthe process, the
Group has taken control of scores of share block companies all over South Africa, and in

particular in the Province of KwaZulu-Natal.

The Group employs various questionable methods to gain controi of targeted share blocks.
{Their methods are described later.} For this introduction, suffice it to state that La Lucia
Sands Share Block became a target in March 2001. Since then the Club Leisure Group has
launched nine offensives against La Lucia, all of which have as their ultimate goal contrel

of La Lucia.

The first offensive began in March 2001 as part of the standard take over pattern adopted
by the Club Leisure Group. At that time Fiexi Holiday Club, Trafalgar Holiday Resorts and
Star Vacation Club owned 2 number of shares in La Lucia. To bring La Lucia into financial

difficulty the clubs simply failed to pay their levies.
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La Lucia responded by repossessing their shares. The shares were sold to Arrowwood
International, represented by Adrian Watkin-Jones, at a fair market value offered to La Lucia
by Adrian Watkin-Jones acting on behalf of Arrowwood International, {not to be confused
with Arrowwood International {Proprietary) Limited, (the Tenth Respondent in this matter),

and Arrowwood International Timeshare Sales CC).
The second offensive is the first part of the main case, described next.

Their shares having been repossessed and soid to Arrowwood International, Flexi Holiday
Club, Trafalgar Holiday Resorts, Trafalgar Holiday Resorts{Pty) Ltd and Star Vacation Ciub
sued La Lucia for damages alleging, inter alia, that La Lucia had sold their shares to

Arrowwood International too cheaply. This is the “main case”, case number 19/2002.

The clubs are calling Adrian Watkin-Jones, the proprietor of Arrowwood International, as
their expert witness. He is also the sole director of Arrowwood International (Pty) Ltd
{Tenth Respondent in this matter) and the managing member of Arrowwood International

Timeshare Sales CC.

The third offensive also began in the year 2002. Having lost some of their shares through
nen-payment of their levies, Fiexi Holiday Club purchased a share from a certain Mrs Farrell,
a former member of La Lucia. The then Board of Directors of La Lucia refused to transfer

the share to Flexi Holiday Club. Flexi Club sued for transfer.

g
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On 31 March 2006 His Lordship Mr Justice CN Patel gave judgment in favour of La Lucia.
It is reported at Flexi Holiday Club v La Lucia Sands Shareblock Ltd [2006] 2 All SA

479 (D).

The fourth offensive began in late November 2004. Magic Breakaways Vacation Club
attempted to interdict La Lucia and Broll Property Group (Pty) Ltd from selling certain of
their repossessed shares pending an action to recover the shares. (The repossession had
followed another bout of non-payment of levies.) This was case number 20004/2004.

Neither the interdict nor the action was ultimately pursued.

The fifth offensive began in May 2006 and still endures. Process was served in December
2006 in the matter of Barkhan and Glasser versus La Lugia and five others, case number
13827/2006. The dispute relates to access to the share register. The matter was heard before

His Lordship Mr Justice van Zyl on 17 October 2007. Judgment was reserved.

At stake in the Barkhan Glasser matter is whether the applicants {Barkhan and Glasser) can
enforce compliance with section 113 of the Companies Act to gain access to the share
register of La Lucia, while having as their stated purpose the desire to make an offer direct
to the shareholders to purchase La Lucia, thereby by-passing the directors, and hence
avoiding compliance with Chapter XVA of the Companies Act dealing with mergers and
take-overs. Lz Lucia defended the matter on the basis, inter alig, that Chapter XV A trumps

section 113, and not the other way around as contended by Barkhan.
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The sixth offensive began shortly before and especially during L.a Lucia’s Annual General
Meeting, held on 27 June 2006. The events relating to the proxies and the behaviour of the

Club Leisure Group personnet at the AGM form part of the dispute in case 1812/2007.

The seventh offensive began in February 2007, when a director of Club Leisure Group
(Proprietary) Limited, Amanda Jane Batstone, and a former director of La Lucia, James
Alfred Croswell, applied to this Honourable Court under case number 1812/2007, inter al ia,
to set aside the Annual General Meeting andto have a General Meeting held at The Cceanic.
(The resort, The Oceanic is a member of the Club Leisure Group.) The matter was heard by

His Lordship Mr Justice Nicholson on 29 February 2008. Judgment was reserved.

The eighth offensive began in April 2008 when Batstone and Croswell applied to this
Honourable Courtto reopen their case and to lead further evidence supplied by Panos George
Pierides (Fifth Respondent in this matter), a director of La Lucia on his version, and,
tentatively, a former directoraccording to the current directors of La Lucia. This controversy

is explained below.

The ninth offensive is the requisition lodged on 22 May 2008, followed by the requisition
lodged on 17 June 2008, and the convening of the General Meeting, scheduled to be held at
15h00 on Saturday, 23 August 2008, at The Breakers, 88 Lagoon Drive, Umhlanga Rocks.

The Chairman of The Breakers is Anthony Ridl (the Fourth Respondent).
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24.  Inshort, the First to Tenth Respondents are poised to take control of La Lucia at the general
meeting. If they succeed the Club Leisure Group will have successfully circumvented an
enquiry into the legality of their most important club, Flexi Holiday Club, and by parity of

reasoning, their entire business model.

25. Assuch, the uitimate purpose of the meeting is to render nugatory the Order of His Lordship,
Mr Justice Hugo. Accordingly, the crisp issue in this urgent application is whether the

Respondents should be permitted to do so.

26.  Isincerely hope that the brief introduction on the essential context and background of this
application serves to assist the reader of this affidavit concerning the citation of the parties,

addressed immediately below, and the issues presently to be canvassed.

27.  Outofextreme prudence the Board has decided to place before this Honourable Court as full
a statement of the evidence and issues as time allows. Considering the critical importance
of this matter for La Lucia and its bong fide shareholders, the Board has chosen to present

perhaps more evidence than is strictly necessary to sustain the relief sought.
28.  The papers thus comprise three parts: first; the Notice of Motion and Founding Affidavit:

second, the correspondence: and third, the bundle of requisitions. May this Honourable

Court condone this approach in the circumstances.

L
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THE PARTIES

The Applicant is LA LUCIA SANDS SHARE BLOCK LIMITED (“La Lucia”}, a share
block company duly incorporated in terms of the Share Blocks Control Act 59 of 1980 under
registration number 1974/001166/06, having its registered office and principal place of

business at 58 Marine Drive, La Lucia, Umhlanga Rocks, Province of KwaZulu-Natal.

The First Respondent is FLEXI HOLIDAY CLUB (“Fiexi Club™), an entity which claims
to be a duly constituted club with the power to sue and be sued, which has its principal place |

of business at 1 Crompton Street, Pinetown, Province of KwaZulu-Natal.

N Flexi Club is the First Plaintiff in the main action for damages against La Lucia under

case number 19/2002 in this Honourable Court {“the main case™). .

b. Flexi Club is the most important club in the Club Leisure Group and purports to be

Requisitionist 10 in the bundle of requisitions described below.

The Second Respondent is TRAFALGAR HOLIDAY RESORTS (PROPRIETARY)
LIMITED (“Trafalgar (Pty) Ltd”), a company duly incorporated in terms of the company
laws of the Republic of South Africa, having its principal place of business at 1 Crompton

Street, Pinetown, Province of KwaZulu-Natal.

a. Trafalgar (Pty) Ltd is the Third Plaintiff in the main case against La Lucia.

e
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b. Trafalgar (Pty) Ltd is one of approximately thirty companies in the Club Leisure

Group and purports to be Requisitionist 49 in the requisitions described below.

The Third Respondent is STUART JOHN LAMONT (“Lamont™), an adult male, the
Chairman of the Club Leisure Group, a director of all the companies in the Club Leisure
Group and a “trustee’ of Flexi Club and Magic Breakaways Vacation Club, the Seventh
Respondent cited below, as well as a “trustee’ of all the cther clubs in the Club Leisure

Group.

a. Lamont is cited, infer alia, in his self-described capacity as a ‘trustee’ {a promoter)

of Fiexi Club and a director of Trafalgar (Pty) Ltd. |

b. His place of employment is 1 Crompton Street, Pinetown, Province of KwaZulu-

Natal.

The Fourth Respondent is ANTHONY NICHOLAS RIDL (“Ridl”}, an adult male, a
director of all the companies in the Club Leisure Group and a “trustee’ of Flexi Club and
Magic Breakaways Vacation Club, the Seventh Respondent cited below, as well as a ‘trustee’

of all the other clubs in the Club Leisure Group.

a. Ridl is cited, inter afia, in his capacity as a self described “trustee’ (a promoter) of

Flexi Club and Magic Breakaways.

23
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b. Ridl is also cited as the Chairman of The Breakers Resort, situated at 88 Lagoon

Drive, Umblanga Rocks, the venue for the disputed general meeting.

. His place of employment is 1 Crompton Street, Pinetown, Province of KwaZulu-

Natal.

The Fifth Respondent is PANOS GEORGE PIERIDES (“Pierides™), an adult male
businessman, (a former director of La Lucia according to the Applicant and according to
Pierides a director of La Lucia) and who purports to be Requisitionist 35 and 37 in the bundle

of requisitions described below.

a. Pierides resides at 2 Amalina Street, Sandton Estate, Sandton, Gauteng Province.

Pierides has several attorneys,

b. Service will be effected on his attorney of record, Mr Steve Itzikowitz, in

Johannesburg.

The Sixth Respondent is JAMES ALFRED CROSWELL ("‘Croswell”], an adult male
businessman, 2 former director of La Lucia and who purports to be Requisitionist 5 in the
requisitions described below. Croswell resides at 777 Rivonia Road, Rivonia, Gauteng

Province.

‘}/\‘(C.
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a. Croswell is the Second Applicant in the opposed motion matter of Batstone and

Croswell versus La Lucia under case number 18 £2/2007 in this Honourable Court,

b. Service will be effected on Crosweil’s attorney of record, Mr Shaun G Homby, of

Hornby, Smyly, Glavovic Incorporated in Durban.

The Seventh Respondent is MAGIC BREAKAWAYS VACATION CLUB {(“Magic
Breakaways"), an entity which claims to be a duly constituted club with the power to sue and

be sued, which has its principal place of business at 1 Crompton Street, Pinetown, Province

of KwaZulu-Natal.

a. Magic Breakaways is an entity in the Club Leisure Group and purports to be

Requisitionist 25 in the requisitions described below.

b. Magic Breakaways was the applicant in the abortive fourth offensive described

above.

The Eighth Respondent is MULTI RESORTS OWNERSHIP PROPERTY TRUST
(*Multi Resorts™}, an entity which elaimsto be a duly constituted trust, with the power to sue
and be sued, which has its principal place of business at 1 Crompton Street, Pinetown,

Province of KwaZulu-Natal.

e
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a. Multi Resorts is an entity in the Club Leisure Group and it purports to be

Requisitionist 33 in the requisitions described below.

The Ninth Respondent is PREMIER VACATION CLUB, (“Premier™), an entity which
claims to be a duly constituted ciub with the power to sue and be sued, which has its
principal place of business at 1 Crompton Street, Pinetown, Province of Kwaﬁulu-Nata}.
a. Premier is an entity in the Club Leisure Group and purports to be Requisitionist 42

in the requisitions described below.

The Tenth Respondent is ARROWWOOD INTERNATIONAL (PROPRIETARY)
LIMITED (“Arrowwood (Pty) Lid”), a company duly incorporated in terms of the company
laws of South Africa, having its principal place of business at The Granger, Suite 511, 49

Beach Road, Granger Bay, Cape Town.

a. Arrowwood (Pty) Lid purports to be Requisitionist 2 in the bundle of reguisitions
described below. The sole director and shareholder of the Arrowwood (Pty) Lid is

Adrian Gustav Watkin-Jones {*Watkin-Jones™).
b. Watkin-Jones is one of the expert witnesses for Flexi Holiday Club, Trafalgar

Holiday Resorts, Trafalgar Holiday Resorts {Pty) Ltd and Star Vacation Club in the

main case against La Lucia under case number 19,2002, referced to above.

22
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Parties cited ex abundanti cautela for their interest in thig matter

40.

41.

42,

43,

Save for the Sixteenth Respondent, the Eleventh o Fifty-fifth Respondents are sharehoiders
of La Lucia. They are cited for their interest in the matter. They are Requisitionists and

purported Requisitionists.

Service will be effected upon the latter Respondents care of Itzikowitz Attorneys, the
attorney for Pierides, the co-ordinator of the first requisition lodged on 22 May 2008 and the

second requisition lodged on 17 June 2008.

Since the Notice of Motion and founding papers are too long to be served by facsimile on
each such Responden, copies of the papers will be up-loaded onto the La Lucia website,
including copies of the answering affidavits and replying affidavits as soon as is reasonably
possible. The directors will endeavour to let all the requisitionists know about this

application and will seek relief under prayers 7 and 8 of the Notice of Motion in this regard.

Service of process will be effected by Sheriff on the F irst, Second, Third, Fourth, Seventh,
Eighth and Ninth Respondents at their principal place of business and employment, being
1 Crompton Street, Pinetown, KwaZulu-Natal. Service on the Fifth and Sixth Respondents

will be effected by the Applicant’s attorneys on their respective attorneys of record. The

2

K&

essential relief is sought against the First to Tenth Respondents.
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THE NATURE OF THIS APPLICATION

44, This is an urgent application for an interim (or temporary) interdict to restrain and prohibit
the holding of 2 general meeting, the business of which is or will be to consider the removal
of the directors of La Lucia, pending the outcome of two critical cases currently before this

Honourable Court.
45.  The two critical cases currently before this Honourable Court are:

a, First, the trial set down for hearing on 26 to 28 November 2008, case number
19/2002, in the matter between Flexi Holiday Ciub, Trafalgar Holiday Resorts,
Trafalgar Holiday Resorts (Pty) Ltd and Star Vacation Club versus Lz Lucia Sands

Share Block Limited; and,

b. Second, the opposed application heard on 29 February 2008, case number 1812/2 007,
in the matter between Batstone and Croswell versus La Lucia Sands Share Bicck
Limited in respect of which Batstone and Croswell have applied to reopen their case

and to lead further evidence.

46.  The interim interdict is sought until both the trial and the opposed application are finally

decided. M
¢
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THE PRACTICAL PURPOSE OF THIS APPLICATION

The practical purpose of this urgent application is to prevent the Club Leisure Group from
taking control of the board of directors of La Lucia during the time leading up o the trial in
November 2008, (thus to protect the integrity and efficacy of the Order of Court made by His
Lordship Mr Justice Hugo on 28 August 2006 in the main case ), and, to prevent the Club
Leisure Group from taking control of the board of directors of La Lucia during the time

before the Batstone Croswell opposed application has been finally determined.
A SUMMARY OF THE CRUX OF THE CASE FOR LA LUCIA

La Lucia’s case for an interim interdict can be summarised inte three substantive issues and

two vitally important technical issues as follows:

Substantive issues

a First: both the requisition for a general meeting and the convening of a general
meeting are conceived and executed by the Fisst to Tenth Respondents with an

ulterior motive;

b. Second: the First to Tenth Respondents® requisition and convening of a general

meeting are in bad faith (ihat is, the ten Respondents are maja fide);

o
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c. Third: the reguisition and convening of a general meeting by the First to Tenth
Respondents are not conceived nor executed in the gennine belief that to do 5o is in
the interests of the general body of the members (shareholders) of La Lucia;

Important technical issues

d. Fourth: in addition to the merits of La Lucia’s case for an interim interdict, the

requisition of 17 June 2008 is fatally defective and invalid; and,
£. Finally: in addition to the merits of L.a Lucia’s case for an interim interdict, the
method used, and the notice whereby the General Mgeting {scheduled for Saturday,

23 August 2008) was lodged on 25 T uly 2008 are both fatally defective and invalid.

Itis more convenient to commence with the technical objections first and then to address the

issues of ulterior motive, mala fides and the genuine interests of the shareholders.
HISTORY OF THE REQUISITIONS: TECHNICAL ISSUES
The first requisition of 22 May 2008

On 8 May 2008 the Registrar of this Honourable Court set the main case down for hearing

on 26 November to 28 November 2008.

kR
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On the afternoon of Thursday, 22 May 2008 at the registered office of La Lucia, Pierides
lodged a requisition in terms of section 181 (1) of the Companies Act 61 of 1973 fora

general meeting of the company.

The only stated object of the meeting was ‘to pass a resclution to remove the board of

directors in accordance with section 2201} of the [Companies] Act’.

However, there were certain anomalies in the requisition. On 30 May 2008 the attorney for
La Lucia, Mr George Wolfe (“Wolfe™), sent Pierides a request via his attorney, Mr Itzikowitz

("Ttzikowitz™) to clarify the anomalies. (See the correspondence at pages 96 to 101.)

The subsequent correspondence {at pages 102 to 111) with Itzikowitz did not satisfy the
Board that we had a valid requisition before us. In particular our primary concemns about the
involvement of the Club Leisure Group were not allayed. On 5 June 2008 Wolfe notified
Pierides of our deéision not to convene a meeting, Attached to the letter was a summary of

the reasons for our decision. See pages 112 to 116.

Then on 6 June 2008, to our astoni shment, Itzikowitz sent Woife a detailed reply to the letter
of 30 May 2008. The reply was manifestly not drafted by Itzikowitz: see pages 117 to 143.
Wolfe pointed this out in paragraph 9 of his letter dated 10 June 2008: pages 146 to 147. The
significance of paragraph 9in Wolfe’s letter is that neither Itzikowitz nor Pierides denied that

the Club Leisure Group lawyers had drafted the Itzikowitz letter of 6 June,

e
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The conundrum of the first requisition remaining ‘alive’

56.

57.

38.

39.

60,

61.

On 11 June 2008, in a letter erroneously dated 9 June, lizikowitz stated under protest that the

requisitionists ‘have resolved to lodge a fresh requisition for a general meeting’.

As directors we are aware that in tetms of section 181 (3) of the Cnmpénies Act, if we do not
issue a notice convening the requisitioned general meeting within fourteen days (assuming

the requisition is valid}, the requisitionists may call the meeting.

However, in order to call the meeting section 181 (3) has two further requirements.

First, the requisitionists who call the meeting must be at least 51 in number or represent more
than one-half of the total voting rights of all of the requisitionists {again assuming that each
requisitionist has submitted a valid Fequisition).

Second, the requisitionists must call the meeting within three months (which I am informed
are calendar months in terms of the Interpretation Act) from the date of lodging the

requisition.

The three months in which to convene a general meeting attendant upon the first requisition

lodged on 22 May 2008 only expire on 22 August 2008,

e
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La Lucia has had to bear in mind that the requisitionists have never at any stage conceded
that the first requisition is invalid. This is critical. It means that we, as directors, have had
to consider the possibility that the requisitionists of 22 May could (or would) proceed to call
ameeting. Indeed, assuming for the purposes of their argument that the first requisition is
valid (despite our decision), the requisitionists of 22 May still had untii Wednesday, 30 July

2008, to convene a meeting on the first requisition.

Thus, in terms of the letters sent by Itzikowitz (see page 148), and as clearly stated in
paragraph 1 of the letter accompanying the second requisition of 17 June 2008 (on the front
page of the bundle of requisitions), the legal effect is that the first requisition remained afive
- as it were. Hence all the requisitions lodged on 22 May 2008 remaiﬁ vested in the first
requisition. No requisition, in relation to arequisitionist who does not signa new requisition

for 17 June, can be carried over. The unique position of Galgor is a case in point.

Finally on the conundrum: since the notice of the meeting that has come to our attention
refers to a meeting to be held on the 23 August 2008, the directors have assumed that the
requisitionists must be aftempting to convene the meeting on the basis of the second
requisition lodged on 17 June 2008, Consequently this urgent application is brought on that
assumption. {As will be averred below, the notice convening the meeting is itself fatally

defective for want of seven esseatial details, one of which is the reference to the date of

lodgment of the requisition relied on.) ! l
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The second requisition of 17 June 2008

On Tuesday, 17 June 2008 at the registered office of La Lucia, Pierides lodged a second
requisition in terms of section 18] (1) of the Companies Act 61 of 1973 fora general meeting

of the company.
The bundie of requisitions in the second requisition

The second requisition was also in the form of a bundle of documents, commencing with a
four page letter addressed to the Board of Directors of La Lucia, followed by a two page
Requisition Summary claiming 344 votes, the same Repott to Shareholders as in the first
requisition, save that it is simply dated April 2008, and copies of the various requisitions
corresponding to the list of shareholders in the Requisition Summary, except the requisition

of D’Amoto G, marked “to follow”.

The second requisition comprises 152 pages. For convenience all the documents have been
paginated and bound in 2 bundle. The bundle will be referred 1o as the ‘bundle of

requisitions’ or simpiy ‘the requisitions’.
The bundle of requisitions will be served on the First to Tenth Respondents. Copies will be

available at the hearing for any other Respondents who may seek to oppose LaLucia’s urgent

application.

Lt
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For ease of reference, a copy of the first nineteen pages of the bundle of requisitions is
annexed hereto marked “D¥, The purpose is to maintain a complete history of the salient

events in this matter for the facility of the reader of this affidavit,
DID THE REQUISITIONISTS SUBMIT A VALID REQUISITION ?

As the directors of La Lucia, we have taken the lodging of the section 181(1) requisition on
17 June 2008 just as sericusly as the 22 May requisition. We considered carefully each of
the signed requisitions. We have been made acutely aware by Pierides of the calamitous
consequences envisaged in sub-sections 181 (3) and 181 (6) of the Companies Act which

may befall La Lucia and us as the directors,

The entire process, of considering tﬁe law and checking the vaiidity of the requisitions, kept
us busy until Tuesday, 1 July. As will be argued at the hearing of this matter, directors are
not entitied to play Pontius Pilate and weakly defer to ‘any old request’ fora general meeting
nor summarily to dismiss a valid requisition, even if it be inconvenient and particularly not

when the purpose of the meeting is to remove the directors.

In fact, [ verily believe that in the latter case concerning the potential removal of the
incumbent directors, we have a higher duty of care when considering the validity of a
requisition. The decision on the validity of the requisition must be manifestly and

demonstrably fair and correct.

s
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We faced two obvious dilemmas. First, had we tried to convene an Annual General Meeting
before the decision in the Batstone and Croswell appiication to set aside the 2006 AGM, it
is common cause La Lucia would have been met with an urgent application to desist. In fact,
Clive Kneale of Corporate Governance CC, the Company Secretary, raised that concern with

Pierides squarely. See pages 33, 34 and especially 38 of the correspondence,

Second, the request for the requisition was motivated by a vexatious and dishonest critique

Ievelled by Plendes at members of the Board. Here, for three paragraphs, I need to digress.

(In particular two aspects of his critigue have hurt me personally and severely rankled and
disturbed many dona fide shareholders, Pierides says that I am a resident of the United States
of America and that I received a wedding gift of R 10 G00.00. Yet Pierides does not give the
true picture. Iam not a resident of the USA yet: but I long to be. It s common knowledge
on the Board that [ married an American citizen. Yet, all the Board members, including
Pierides, asked me to stay on as Chairman until La Lucia has seen off the Club Leisure

Group. At the time we were anticipating set down of the main case for September 2008.

Pierides was so enthusiastic he proposed the wedding gift and signed the requisition for it.
See annexure “E” attached hereto. The rest of the directors voted the ‘gift’ as if it were a
bonus, the first I have received from La Lucia since 1993, for which I am grateful - and hence
my subsequent hurt when Pierides betrayed his trust concerning the deliberations and

decision of the Board,
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77.  The Board is also aware that after the November 2008 case is completed, [ shall try to move
permanently to the USA. Pierides knows this. That is why in his summons for defamation

against me in this Division he correctly states that [ reside at La Lucia. See annexure “F”.)

78.  The digression aside, with regard to the requisition we had to maintain a reasoned approach
based on fact, law and our duties. In this regard, it is the duty of directors to act for the
benefit of their company and the whole body of shareholders. The duty Encompasses an
assessment of the legality of the requisition (a decision necessarily taken after legal advice)

and an honest objective assessment of the motives of the requisition discerned from the facts.

The legality of the requisition

79. Tam informed that in the Commentary on the Companies Act, Henochsberg has explained
the gravity of section 181 as follows: *[u]pon receipt of a valid requisition the directors are
obliged to call a meeting within fourteen days of the lodging of the requisition and the
meeting must be called for a date not less than twenty-one and not more than thirty-five days

from the date of the notice thereof.” (The emphasis is added.)

80.  The law clearly requires us as directors to make an assessment whether, in our opinion, the
requisition is valid. If we discern that the requisition is valid, we are obliged to convene a
general meeting. After considering the second requisition, we came fo the conclusion that
the requisition was invalid. This conclusion is based on our understanding of the law and

the facts of this matter. Our assessment proceeded as follows.
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Assessment of the 17 June requisition

gL

32

83.

34.

First: only shareholders who are registered members of £.a Lucia may invoke section 181{1).
The time for determination of the shareholding is at the time of lodgment of the section 181

requisition, that is, 17 June 2008.

Second: if one hundred members of the company requisition a gereral meeting, the meeting
must be held. If however, as in this case, fewer than one hundred members do so, the
directors must nevertheless requisition the meeting if the requisitionisis represent not less
than one twentieth of the capital of the company (having the right to vote). The entire
shareholding of La Lucia comprises 1920 shares. Each share carries the right to vote.
Cousequently by our reckoning, one twentieth of the 1920 shares amounts to 96 shares, {In

the second requisition, as will be explained below, there were only 6 valid shares.)

On beginning the assessment, and as with the first requisition, we detected certain anomalies
in the second requisition, So our attorney sent a letter on 25 June 2008 (not dissimilar to the
letter of 30 May) requesting Pierides to address these anomalies. See the correspondence at

pages 154 to 159,
In the paragraphs under General Matters, paragraphs 8 to 12, Wolfe specifically raised the

issue of the motive and dona fides of the requisition, and included a copy of the Court Order

of 28 August 2006. (Correspondence pages 160 to 162.)
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The letter also contained a reasonably detailed request concemning specific aspects of each
requisition, and pertinently at paragraph 13, whether requisitions pertaining to the 22 May
requisition could be used in the second requisition, the first requisition not having been

‘formally withdrawn’. (See correspondence at page 156 in particular.)

Having considered the answers supplied by Itzikowitz on 30 June 2008 (pages 170 to 172),
in a letter again bearing the mark of the Club Leisure Group lawyers, we concluded that a
valid requisition had not been lodged on 17 June 2008. fnfer afia, our concerns about the

involvement of the Club Leisure Group also had still not been altayed.

On 1 July 2008 Wolfe notified Itzikowitz of our decision not to convene a meeting. A

summary of the reasons for our decision was attached to the letter. See pages 177 to 181.

For convenience a similar table entitled Valid and invalid requisitions for the Second

Requisition on 17 June 2008 and a summary of reasons for the decisions is annexed

hereto marked “G”.

The table contains a column identifying the requisitionist in relation to his, her or its citation
as a Respondent, and a comrection notice concerning Trafalgar Holiday Resoris (Proprietary)
Limited (the Second Respondent). The latter company is not a shareholder. The club of

similar name is the shareholder.
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Directors’ assessment of the 17 June 2008 requisition

90.  For the purposes of this application, Clive Kneale of Corporate Governance CC, the
Company Secretary of La Lucia, has prepared an affidavit. The affidavit includes a
comparison of the names of the requisitionists of the first and second requisitions and a list
of the relevant requisitionist sharehoiders and their shareholding relating o the second

requisition. A copy of the affidavit is annexed hereto marked “H”.

91.  The importance of the latter schedule in Kneale’s affidavit is that it is drawn from the share
register and reflects the registration of the actuai shareholders and their share numbers as at

17 June 2008.

92, Ascan be seen from the correspondence at pages 114 to 116, when we originally checked
the validity of the first Tequisition, we concluded that there were seventy-five valid
requisition shares. At the time, although the requisition for Galgor appears to have been

signed timeously for the first requisition, his requisition had not been submiited.

93.  The requisition for Galgor was submitted in the second requisition. [t appears at page 60 of
the bundle of requisitions. We accepted Galgor's requisition as valid. However, as stated
above, we faced the conundrum of the requisitions submitted for 22 May being used again
willy-nilly for the second requisition. As can be seen from Annexure “G”, we ruled these

re-submritted shares valid for 22 May but invalid re 17 June.
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94.  Even if we are wrong in our decision, the valid 75 shares of 22 May taken together with
Galgor’s six shares gives a total of 81 shares. This would still fail short of the required 96

shares.

95.  More importanily however is our assessment of the shares held by the clubs in the Club

Leisure Group and by their known supporters. Here each is dealt with seriatim.
Arrowwood International (Pty) Lid: Requisitionist 2: Tenth Respondent

96.  The registered shareholder is Arrowwood International. The requisition is claimed by a
private company. The authority to sign the requisition appears in the bundle of requisitions

at pages 24 to 27. A cursory glance at page 27 reveals two important facts.

97.  First, there are indeed three entities in respect of which Watkin-Jones has signed the Special
Power of Attorney. They are Arrowwood International (the shareholder), Arrowwood

International (Pty) Ltd (requisitionist) and Arrowwood International Timeshare Sales CC.

98.  Second, the Power of Attorney does not include the powerto requisition a meeting. It relates
to transfers of shares and such matters, The Power of Attorney is also instructive. It is in
favour of Ridl and Lamont (the Fourth and Third Respondents respectively), and tailing

them, Premier {the Ninth Respondent).

S
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The resolution of Premier an page 24 of the requisitions is in favour of Shaun Errol Lamont.
(Shaun is the son of Stuart John Lamont.) In terms of the resolution Premier purports to give
Shaun Lamont the power, infer afia, to call meetings. Apart from the fact that the resolution
is out-of-date, the Power of Attorney never gave éremier the power to call meetings. So why

is the resolution attached in the first place? We declared the requisition invalid.

Flexi Holiday Club: Requisitionist 10: First Respondent

130.

101.

102.

Flexi Holiday Club was requisitionist nummber 11 in the first requisition. There Flexi Club
claimed 95 shares. In the letter of 30 May 2008 (at page 97) referred to above, Wolfe

pointed out that Flexi Club had only twenty shares.

When Flexi Club joined the second requisition it claimed 66 shares. Apart from the manifest
inconsistency of its claim, there is a very disturbing and cynical deceit in the setting out of
its shares which throws valuable light on the dishonest claims made by Pierides (dealt with

below in the merits under mala fides.)

I compared the shares claimed in the Flexi Club second requisition (at pages 45 to 47 of the
bundle of requisitions) and drew up the schedule attached as annexure “T”. Four matters are
apparent.  First, Flexi Club has claimed on shares held by other requisitionists, like

Arrowwood [nternational, Hooker, Magic Breakaways, Pierides and Krause.
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